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Abstract: Forest management in Indonesia has not yet been able to realize the constitutional
mandate which was followed by uncontrolled forest destruction. Implementing a good forest

ernment system is necessary. Therefore, it is essential to give indigenous peoples the authority

lay a more critical role in forest management in the future. This study aims to find a form of
sustainable forest management and sanctions for the perpetrators of forest destruction based on
Dayak Kotabaru’s indigenous people. This study uses the normative juridical method that focuses
on data in the form of primary, secondary, and tertiary legal materials. While the objectives of this
study are to review and describe the problems due to the absence of legal protection for customary
rights, we also examine the extent of forest management by the Dayak Kotabaru's customary law
and seek to formulate forest management solutions in Indonesia based on the local culture as a
prescriptive future policy. The results of this study indicate that a large amount of permits, given
by the government to the private sector for forests in possession of indigenous peoples, are
overlapping and as a result have increasingly marginalized the indigenous community and acted
as a drawback to development. Forest management through the local culture, such as the Bera
system in Dayak Kotabaru, can be beneficial for the local community, because locals will enjoy the
production of farms and gardens, the soil will be naturally fertile because of a four year interlude,
and the forest will remain sustainable as less forest area is cut down.

Keywords: forest sustainability; customary law; Dayak Kotabaru; local prosperity; Indonesia.

1. Introduction

Indonesia is a sovereign country with vast forest resources. Thus, it is im ant for Indonesia
to have a concept of forest governance that matches the forest tenure ideology in article 33, paragraph
(©)

of the 1945 Constitution which states that: “Earth, water and natural wealth contained therein
is controlled by the state and gged for the greatest prosperity of the people” [1]. Based on these
provisions, it can be concluded that the state controls the natural resources, but that this control must
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be used for the greatest prosperity of the people [2]. The existence of government control shows that
Indonesia still adheres to the concept of the welfare state as stated by Jimly Assidigie: “The 1945
Constitution in addition to being a political constitution is also an economic constitution. One of the
important features as an economic constitution is that the 1945 Constitution contains welfare state
ideas.” [3].

However, forest management in Indonesia still does not reflect compliance with good forest
governance, leading to deforestation and local people b ing unprosperous. Legally, forest
management is based on the 1945 Constitution of Indonesia, Law No. 41/1999 on Forestry, and Law
No. 18/2013 on Prevention and Eradication of Forest Destruction whw have regulated an excellent
concept of forest management. The idea of natural resources being controlled by the state for the
greatest prosperity of the people is far from being achieved. In practice, there are many irregularities
which have resulted in a gap between “das sollen” (ideals) and “das sein” (reality). Additionally,
some of the problems often encountered are inaccurate maps and a lack of clarity over customary
land.

Furthermore, the analysis of BAPPENAS (Ministry of National Development Planning) on
fundamental issues in the Indonesian forestry sector demonstrates poor governance. Spatial planning
which is out of sync between the central and regional levels, lack of clarity on tenure rights, and weak
capacity in forest management (including law enforcement) are fundamental problems of forest
management in Indonesia that leads to the destruction of forest resources [4].

In reality, it is necessary to implement a new forest management system by adopting the values
of customary law. Data from the World Resources Institute and Global Forest Watch show that more
than 50% of forest loss occurs within the concession area, where forest utilities are allowed to a certain
extent according to the permit. These data prove that the rate of deforestation is the result of forest
utilization activities by mining companies and the violation of forest utilization permits.
Furthermore, the common problem of forest management in the world today is that the forestry
policies that favor and benefit companies often violate local com ity rights. This is shown in one
of the latest studies by Antonio and Griffith-Charles that reviews communal tenure and land reform
mechanisms for optimizing economic and social outcomes for countries where this type of tenure
predominates. They studied the experiences of tw d groups, the Orogwangin and the Polulve
Mahevie. Their research shows that the narrow legal reform mechanisms distort
customary/communal practices, forcing conflicts and subsequent subdivisions of groups in some
instances. The lack of capacity of state institutions to service the new requirements for maintaining
the record of group characteristics is notable as well. Vulnerable groups are left to negotiate with
powerful business entities for appropriate terms and compensation for the use of their land [5].

Therefore, the management of local forests in customary lands must be returned to indigenous
peoples who do have the constitutional rights to manage and use it according to its function. In
Indonesia, legal breakthroughs are essential; law enforcement is not only to reform the law or the
legal substance, but also to reform the legal structures and legal culture [6]. Furthermore, it is
important to review whether the use of customary law and local culture in forest management, such
as Dayak Kotabaru, is practical and applicable for a sustainable future in Indonesia.

Another successful case study in Indonesia by Nugroho, Anne van der Veen, Skidmore, and

ussin explored adat forests in the Kandilo Subwatershed, East Kalimantan, Indonesia. They
conducted a case study in the Kandilo Subwatershed using mixed methods, including image
interpretation, spatial modeling, and sociocultural surveys, to examine the interrelationships
between physical conditions, community characteristics, and traditional land-use expansion. The
study also investigated community characteristi ough household interviews, communication
with key informants, and discussions with focus groups. By using an area production model, they
were able to analyze the effect of improved farming systems, policy intervention, and law
enforcerpgnt on traditional land-use expansion and deforestation. Based on the examination of 20
years of traditional land-use activities in adat forests, the evidence indicated that the steeper the slope
of the land and the farther the distance from the village, the lower the rate of deforestation. This study
also found that customary law, regulating traditional land-use, played an essential role in controlling
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deforestation and land degradation (see Figure 1). We conclude that the integration of land allocation,
improved farming practices, and enforcement of customary law are effective measures to enhance
traditional land productivity while avoiding deforestation and land degradation [7]. .

DECREASING
DEGRADATION

EFFECTIVE CUSTOMARY
LAW ENFORCEMENT

TRADITIONAL LAND
USE THROUGH
CUSTOMARY LAW

Figure 1. Positive impact on traditional land used in the Kandilo Subwatershed [7].

Concerning the effectiveness of forest resources protection managed by indigenous peoples, we
used the World Resource Institute study to compare the efficacy of using customary law in forest
management in Bolivia, Brazil, and Columbia. Based on these data, forest management in the secure
lands of indigenous peoples runs effectively compared to forest management outside the customary
sphere. During 2000-2012 the average rate of deforestation decreased significantly (see Figure 2).
Standing at the top position, Bolivian indigenous people were even able to reduce the deforestation
rate to 2.8x lower than conventional management.

Average Annual Deforestation Rates in Bolivia, Brazil and Colombia (2000-2012)
Infiganousland [ Otberland
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Figure 2. Forest management in tenure-secure indigenous lands [8].
Thus, we studied the Dayak Kotabaru customary law. Dayak Kotabaru was chosen as the subject
of this research for some considerations, namely:

1. Their tradition is still active, and the system of communal rights is implemented;
2. It has strong economic ties between the community and the forest;
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3. Itisan area with strong economic development;

11
Furthermore, this study aims to review and describe the problems that arise as a result of the
absence of legal protection for indigenous peoples in customary forests in communal lands. In
addition, this study aims to examine the extent of forest management by the Dayak Kotabaru
customary law to prosper the local community. Moreover, this research seeks to formulate forest
management solutions in Indonesia based on local culture as a prescriptive future policy to maintain
the sustainability of forest for the locals.

EMaterials and Methods

2.1. Research Methods

47

The method used in this study is normative legal research. This particular method was chosen
because the objects of the study are thWal principles, rules, theories, and doctrines of legal experts.
Peter Mahmud Marzuki explains that normative legal research is:

”... a process to find the rule of law, legal principles, and legal doctrines to answer the
problems of law. ... Normative legal research is conducted to produce new arguments,
theories or concepts as prescriptions in solving problems [9].”

This research was conducted to develop new arguments, theories and concepts of forest
management based on Dayak Kotabaru local culture compared to national laws to implement the
idea of norms (see Figure 3). It primarily aims to create an understanding of binding legal material
such as legislation and court decisions, and non-binding laws, such as code of conduct, guidelines,
social ethics and common values [10].

2.2. Legal Material

Furthermore, this research is focusing on secondary data in the form of primary, secondary and
tertiary legal material. Meanwhile, the research specifications used descriptive analytic that describe
the provisions, norms and legal principles applicable to obtain a comprehensive and systematic,
factual, and accurate picture of the aspect of forest management in Dayak Kotabaru [11]. For legal
materials, the analysis was carried out qualitatively, meanipg it was conducted without using
numbers, statistical formulas, and mathematics. The materials used in this study consist of primary
legal material, secondary legal material and tertiary law material related to the issues.

Primary legal materials comprising of legislation in Indonesia on forest management and
customary law are as follows:

1 5 Constitution of the Republic of Indonesia;

B w No. 41/1998 on Forestry; State Gazette No. 167/1999; Additional State Gazette No. 3888; and

3. Law No. 18 3 on Prevention and Eradication of Forest Destruction; State Gazette No.
130/2013; Additional State Gazette No. 5432.

Secondary legal materials use books, research findings, scientific journals, and published papers.
The sources of secondary legal materials include material as they contain references. Meanwhile,
tertiary legal material is a material that can explain both primary and secondary legal material in the
form of law dictionaries and encyclopedias.

2.3. Legal Analysis and Approach

The collected material was analyzed using descriptive qualitative language to describe the
current regulations and the legal document was reviewed to answer the problems as referred to in
the formulation. Moreover, to sharpen the study, there were several approaches used in this research,
namely:
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a. Statute appgoach was carried out by reviewing ﬁ 1945 Copstitution of the Republic of
Indonesia, Law No. 41/1999 on Forestry, and Law No. 18/2013 on Prevention and Eradication of
Forest Destruction. This approach sought to uncover the interpretation of the statutory texts,
both grammar and meanings.

b.  Conceptual approach was carried out by understanding and reviewing the principles, doctrines,
theories and legal philosophies of forestry law and the Dayak Kotabaru customary law [12].

¢. Comparative approach was carried out by comparing a national law with otgr ones. In this
case, we used a comparison between the Dayak Kotabaru customary law to the Law No. 41/1999
on Forestry, and Law No. 18/2013 on Prevention and Eradication of Forest Destruction in
Indonesia. It was used to find differences and marked similarities regarding the principle of
sustainable forest management [13].

PROBLEM FORMULATION ]

( NORMATIVE METHOD J
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- o - - - CONCEFTUAL AFFROACH
COMPARATIVE APPROACH
[ LITERATURE RESEARCH J
e e e e o B . e b e s e
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Figure 3. Methodology.

3. Legislative Review

Indonesia is a state which is gase n the rule of law (hereinafter, it will be referred to as the
State of Law) as stipulated in Article 1 C(gc:f the 1945 Constitution of the Republic of Indonesia. The
implication of the State of Law (Staatrecht) is that we must actively strive for prosperity and fairness
for the peoples in a balanced way, without any exception. The concept of state obligations in
providing welfare is a state of the law in the real perspective (material social-service state), which is
often known as a type of modern state of law. By this doctrine, the objective of the country is to bring
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prosperity to all the people [14]. Therefore, the management and control of the forest are carried out
by the Government. It aims to improve the effectiveness and efficiency of government as wepgs an
extension of the 1945 Constitution which mandates the state control over natural resources (Article
33 (3) of the 1945 Constitution).

In addition, Article 33 (5) advocates the further provisions relating to the implementation of the
national economy and social welfare shall be governed by the law. Thus, forest management has been
govemed by severa s since 1967. These policies have undergone several improvements based on
the developm f social, economic, political, cultural, and defense conditions of Indonesia. These
developments can be seen in the following Table 1:

Table 1. Forest legislative development.

Year Policy Development

Based on the Basic Law of Forestry No. 5/1967, forest areas were managed based on

Before 1980 : : ; :
registers and partial designation of forest areas.

Spatial planning of forest areas is determined through the Forest Use Agreement
(also known as TGHK) s ated by the Minister of Agriculture by enforcing the
regulations in Law No. 5/1990 on Conservation of Natural Resources and Their
Ecosystems.

1980-1992

The enactment of Law No. 24/1992 on Spatial Planning. Spatial planning of forest
1992-1999 areas is based on the results of the integration between the Provincial Spatial
nning (also known as RTRWP) and TGHK.

The enactment of Law No. 41/1999 on Forestry, spatial planni forest areas is
1999-2005 based on the appointment of forest and water areas designated by the Minister of
Forestry.

The enactment of Law No. 32/2004 which replaced Law No. 22/1999 on Regional
Governance. Spatial planning of forest areas began to be implicated due to the
2005-2007 existence of several regions that proposed revisions to the regional Spatial Planning
as well as the need for infrastructure areas with the expansion of government
administrative areas.

The enactment of Law No. 26/2007 which replaced Law No. 24/1992 on Spatial
2007 Planning. Spatial planning of forest areas was adjusted according to the process of
the RTRWP revision.

The enactment of Government Regulation No. 26/2008 on the National Spatial
Planning (hereinafter, it will refer to as RTRWN). A guideline for the preparation of
national long-term development plans, domestic medium term to realize
integration, linkages, and balance of development between provinces, as well as
harmony between sectors, location determination, and space functions for
investment, national strategic spatial planning, and regional spatial planning.

2008

The enactment of Government Regulation No. 10,2010 onaoccdurcs for Changing

the Designation and Function of Forest Areas, as well as Government Regulation

2010 MNo. 24/2010 on se of Forest Areas, the designation and function of forest area
can be changed in accordance with the dynamics of national development and the

aspirati@s of the community.
The enactment of Law No. 18%13 on Prevention and Eradication of Forest
2013 Destruction which acts as a compliment and renewal of criminal orientation for
Law No. 41/1999 on Forestry.

The enactment of Government Regulation No. 104/2015 on Procedures for
Changing the Designation and Function of Forest Areas regulates the procedures
for changing the function of forest areas to stabilize and optimize the services of
forests.

2015

Despite several changes in forestry policies in Indonesia, there are still some shortcomings
related to atus of forest management rights communally. The acknowledgment of customary
rights in the Constitution of the Republic of Indonesia is based on Article 18B paragraph (2) that
determines:
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“The gte shall recognize and respect, to be regulated by law, the homogeneity of
societies with customary law along with their traditional rights for as long as they remain
in existence and complying with societal development and with the principle of the Unitary
State of the Republic of Indonesia.”

The Constitution acknowledges the existence of customary law, however, there is no further
regulation related to this provisigeg Controls on customary rights are only partially regulated as an
ownership status as stipulated in Law No. 5/1960 on Basic Agrarian Principles related to land rights
and Law No. 41/1999 on Forestry regulating state of forestry. Moreover, legal protection and
customary forest management are still not procedurally governed and without the establishment of
a clear map on customary forestry. Therefore, it leads to overlapping rights between indigenous
peoples and companies that obtain the permits by the government. Thus, in this case, there is a need
for mechanisms related to customary forest management. Because, without the procedural
regulations on the management of customary forests, it has implications for the absence of formal
legal protection (rights on paper such as permits or certificates). As a result, it causes the lack of
supporting evidence of their customary rights if facing the case of overlapping forestry rights. Unlike
the lack of protection on customary rights, private companies can apply for forest area utilization
permits that strengthen their legal standing.

These government policies that tend to “take sides” in the permit system in favour of the
company is an indication of doctrine by Hans Kelsen stating that the rule of law is a “command of
the sovereign” or interpreted as the will of the authorities. This doctrine is in line with Merkl stating
that a legal norm always has two faces (das Doppelte Rechtsantkizt) [15]. Then, it can be understood
that various interests always accompany legal policy as a product of politics carries in both the
economic and governing aspects. Thus, the customary rights are often overlooked, because the
impact of this traditional device cannot be assessed directly and often given the perception that the
communal is a backward society, that customary law is inferior in terms of quality compared to
positive law. Meanwhile, in reality, legal developments tend to lead to the concept of restorative as
first used by indigenous peoples.

4. Results and Findings

4.1. The Problems in Current Forest Management

The protection of forestry must be maintaining balance in biodiversity. The principle of
biodiversity protection is a prerequisite for the success of the inter-generational equity principle. It is
also related to the prevention of species extinction from biodiversity [16].

Indonesia is a state of law. The concept of law, regulations, and policies are essential to
maintaining security, order, and protection the people. In general, the state views forest
management based on status and functions. The issuance of the Constitutional Court Ruling Number
35/PUU-X/2012 strengthened the position of indigenous peoples. It regulates three types of forests
based on their status, namely:

a. State forest, i.e., forests in which the lands are not burdened with private ownership rights. This
forest ownership belongs to the state. Thus, all types of ownership and management must be
authorized by the state.

b. Rights/Private forest is located on lands which are burdened with ownership rights. The
ownggship of these rights can be in the hands of individuals or legal entities.

¢.  The customary forest is a forest in the territory of customary law communities.

Furthermore, the forest function is more related to how the forest is managed to maintain
sustainability for the prosperity of the people. The distributio forest areas, based on their
functions with specific criteria and considerations, is stipulated in Government Regulation Number
34/2002 on Forest Arrangement and Preparation of Forest Management Plans, Forest Utilization and
Forest Area Use regulated in Article 5 paragraph (2), as follows:
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a. Conservation Forest Argagronsists of nature reserves (nature reserves and wildlife sanctuaries),
b.  Nature Tourism Areas (National Parks, Great Forest Parks, Nature Tourism Parks, and Hunting
Parks).

Protected Forest; and

d. Production Forest.

o

The separation of forest functions is intended to make the management adjustable to its
designation. Then, to determine the legal status of the forest area, it is done through the inauguration.
There are four stages in conducting forest inauguration, namely: The designation stage, the
arrangement stage, the cartography stage, and the stipulation stage (see Figure 4). The inauguration
is a significant momentum in determining the legal status of forestry. The decree of the Minister of
Forestry divided the legal status of forest areas, whether protected forests, production forests, nature
reserves, or tourism forests. In addition, it also covered the area, boundaries, and location of forest
areas.

Designation Stage

Cartography Stage
1

)
b

Arrangement Stage Stipulation Stage

Figure 4. Forest inauguration steps [17].

Ethe Elucidation of Article 15 paragraph (1) of Law Number 41/1999 on Forestry, it is stated
that the designation of forest areas is an activity to prepare for the inauguration of forestry, namely:

Creating a referral designation map on the outer boundary,

designing temporary borders and passages,

making boundary trenches in vulnerable locations, and

announcing planned boundaries of forest areas, especially in places near private land.

oan o

Therefore, in determining the inauguration of the forest area, it still refers to the local spatial
planning. To streamline the implementation of forestry planning, the activities that are most closely
related to the planning are activities to designate forestry areas. However, the establishment of forest
boundaries is a challenge in the forestry sector, and it continues to undermine the benefits for people
from the forest. As a result, it will affect;

1. the level of deforestation;
state financial losses in the forestry sector;

3. legal uncertainty over forest areas caused by overlapping permits (agrarian disputes,
overlapping gardens, mines that are not clean and clear).

4. the welfare of indigenous peoples.

Based on the objectives of regulating forest areas, shifting in the status and function of forest has
several implications. The jurisdiction of forestry is determined by the legal boundaries of the area,
which is also one of the most crucial challenges. Until today, the condition of forest areas in Indonesia
could be categorized into several levels, including unregulated forest areas, regulated forest areas but
are still in the process of ratification and stipulation, forest areas that are partially legalized by the
Minister of Forestry, and forest areas stipulated by the Minister of Forestry. These conditions contain
legal consequences for the existence of the forest area.

The activities in the forest are diverse such as opening and cultivating, plantations,
fisheries/aquaculture, food crop farming, road construction, village/city expansion, and so on. This
condition contributes to the worsening of the forest areas; in de jure, the state controls the forest, but
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in de facto, people live from generation to generation and depend on their lives in forests and its
products. The issue of forestry lies in the matter of tenure where the forest grows and resides, rather
than in the forest resources. In reality, a forest area is an area including the land along with the
resources contained in it. The land is an important subject that often becomes a basis for conflict
among stakeholders [18].

The lack of transparency in the permission process is a common problem in Indonesia, whereas
transparency is a key element for making and implementing a reasonable regulation in forestry [19].
Thus, the risk of corruption increases, where bribes are paid for issuing permits without following
proper procedures. The modus operandus is to convert the forest area into plantation areas such as
palm oil and others. In addition, lack of transparency decreases the ability of common peoples or
Non-Government Organizations (NGOs) to participate in monitoring land allocation and use.
Information about permit applications and land allocated for permission are also not available for
the public.

Based on the study of the Corruption Eradication Commission (hereafter referred to as KPK
(Komisi Pemberantasan Korupsi)), it was found that the cases of corruption in granting permits to
convert forest functions was often carried out before the regional election. Towards regional elections,
regions with vast natural resources easily issue their permits. This study showed that the authority
of the region conceming natural resource management is very prone to corruption. This system of
local autonomy has resulted in several delegations of powers to the regions. Thus, the regent, mayor
or governor has authority which was once controlled by the central government. The regional head
can abuse this authority for self-enrichment and also, even though there is no direct empirical data,
it is closely related to the political process in the elections.

4.2. The Overview of Dayak Kotabaru as a Customary Law Community

Indonesia is a complex nation, the motto of “Bhinneka Tunggal Ika” is a form of respect and
appreciation of the philosophy of the Indonesian country of its diversity. This diversity can be seen
in the existence in different groups of indigenous peoples. However, unfortunately, the presence of
customary law as Indonesian living law became increasingly abandoned [20]. Empirically, many
problems arise when indigenous peoples face the provisions of customary law and positive law, for
example when the traditional rights of society are faced with the interests of companies with powers
given by state law [21].

Article 2 paragraph (4) of Law No. 5/1960 on Basic Agrarian Law (hereafter referred to as UUPA)
stipulates that the State’s right of control above its implementation may be authorized to the
Swatantra regions and customary law communities, as necessary and not contrary to the national
interest, which is in accordance with the provisions of Government Regulation. This arrangement is
the basis for ulayat land management.ggUPA does not define what ulayat land means. In Article 3 of
the UUPA, there is a term “the ulayat rights and other similar rights.” In the explanation of Article 3
of UUPA, it is explained that what is referred to in customary law as “beschikkingsrecht.” The complete
Article 3 of UUPA is as follows:

“In 1ew of the provisions contained in Articles 1 and 2, the implementation of the
ulayat rights and other similar rights of customary law communities —as long as such
communities in reality still exist —must be such that it is consistent with the national interest
and the State’s interest and shall not contradict the laws and regulations of higher levels.”

The definition of Ulayat Land is described in Minister of Agrarian Regulation No. 5/1999 on the
Guidance on the Settlement of the Indigenous People’s Rights Problem. It is stated that Ulayat Land
is a part of the land on which there are customary rights of a specific customary law community.
Meanwhile, indigenous and tribal peoples are a group of people who are bound together by their
universal order as citizens because of the similarity of residence or from descent. Moreover, Putu Oka
Ngakan [22] defined ulayat right (collective right/beschikkingsrecht) as “land which is controlled jointly
by indigenous and tribal peoples, where the management is carried out by the chief of adat
(customary chief) and their utilization is intended for both indigenous and tribal peoples.”




Resources 2019, 8, 78 10 0f 17

Thus, the tenure rights over customary land are known as Ulayat Rights. Meanwhile, ulayat right
is a series of authority and obligations of a customary law community related to land located within
its territory. Furthermore, the requirements to be fulfilled as customary rights under Article 3 of
UUPA are:

First, “As long as such communitiegpsin reality still exist”. Regarding this, following the
explanation of Article 67 paragraph (1) of Law No. 41/1999 on Forestry, an adat law community is
recognized, and Dayak Kotabaru is fulfilling the requirement elements:

1. The Dayak Kotabaru tribes are still in the traditional form;

2. Dayak Kotabaru have an institution in the form of traditional ruling device, i.e., “Kepala Adat”;

3. Everyone of Dayak Kotabaru's communities have their own form of customary law jurisdiction;

4. They have institutions and legal instruments in the form of “Balai Adat” and “Perangkat Adat”;
and

5. They still collect forest products in the surrounding forest areas for daily needs.

The indigenous people (Dayak tribe) generally are farmers who live in groups in a traditional
residential area with Balai Adat as the center (see Figure 5), so that each traditional residential area
stands for Balai Adat which does not only function as a ritual and ceremonial place but also acts as a
Traditional Justice Court.

Figure 5. Balai Adat as Dayak Kotabaru's traditional institutions and legal instruments.

Second, “Must g such that it is consistent with the national interest and the State’s interest”.
Since the statement “consistent with the national interest and the State’s interest” can lead to multiple
interpretations and be full of political interests, it will be challenging to be able to determine whether
the existence of a particular customary laggcommunity meets these requirements or not. However,
we believe the Dayak Kotabaru’s society 1s not contrary to national interest.

Third, “Shall not contradict the laws and regulations of higher levels”. The Consgggtion has
firmly acknowledged the existence of the traditional rights of communities in Indonesia. Article 18B
paragraph (1) of the Constitution states that the State recognizes and respects the unity of customary
law community with its traditional rights as long as it still exists and is under the development of
society and the principle of the Unitary State of the Republic of Indonesia. Thus, if there is a law that
does not recognize the existence of the traditional rights of the community, it is contrary to the
Constitution.

4.3. The Extent of Forest Management in Customary Law fo Provide Livelihood for the Local People of Dayak
Kotabaru

The management of forest areas is very closely related to land tenure rights. For the Dayak
Kotabaru community, every single family, in general, has private land of residential and yardland,
garden land, and farmland/ex-farmland. Housing and yard are the lands on which the house stands
as a place to live for one family, and in fact, one building is often used as a place of residence for more
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than one family. Garden land includes rubber gardens and orchard fruits; farmland is used as a farm;
while ex-farmland is a land that is left for a relatively long time so that it becomes shrubs with the
intention of giving an opportunity for the land to be able to naturally restore its fertility so that it can
be used as a farmland again.

Besides, there are also lands which are explicitly not under individuals’ control. These lands can
be forest areas, including specific areas which are considered by the community as sacred. Therefore,
in terms of managing the forest, the Dayak Kotabaru people tend to have awareness and compliance
to preserve the forest because they believe that if it is violated, there will be a disaster. One prominent
example is gygbelief of the Dayak tribe in the village of Limbur, Hampang Subdistrict, that there is a
prohibition for local people to carry out any activities within the Gunung Kelawang forest area. They
still obey this prohibition until today. Sacred places are usually those that are considered by the
community as the burial places of their ancestors.

Furthermore, farming is the main livelihood of the Dayak tribe in general. It is a hereditary
tradition that has been integrated into their cultural system. Their farming system is using shifting
cultivation. With such a cultivation system, farmland is first obtained through cutting and burning
forest (primary) which is then planted with various commodities, mainly rice, and so on (see Figure
6). Therefore, there is often an assessment that their activities have been considered as the cause of
forest destruction. Meanwhile, the shifting cultivation they did was not in a sense of opening and
burning primary or secondary forest from one place to another continuously. They have developed
a concept called the “Bera System” as their law and local culture. This system is intended to give time
and opportunity for ex-farm lands to naturally restore their fertility for at least four years [23].

PALAWIJAYA

GARDEN/BUSH

BERA SYSTEM

SECONDARY FOREST

Figure 6. Bera System of Dayak Kotabaru.

The use of the Bera System has implications for the creation of a cycle of land that has been
designated as a plantation (see Figures 7 and 8). It is different from the forest conversion system in
Forestry Law with a permits system as in practice; there is often a mismatch between legal ideals and
reality. Moreover, behind this system, there is a substantial backgrou n why Dayak Kotabaru
tribes have a culture to maintain their forest and use it wisely. For them, land and forests are not only
appraised based on economic value but also have religious-magical values as some forests and
mountains are considered sacred related to their ancestors.
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Figure 8. Garden/bush, palawijaya, and cultivating area.

The Dayak Kotabaru public forest management is in line with the sustained yield doctrine of
forest management based on ‘forestry ethics' which avoid unilateral and exclusive benefits and
understand that forests are important for human life. The theory of sustained yield obscures
preserved forest function for public goods and services with forests that can be owned privately or
communally, where decisions are made to use the forest either as individual or group choices. As a
result, forest preservation is mandatory for forest owners with various regulations.

One of the examples of sustained yield is forest management in Finland. Most of the Finnish
forest owners are private owners. While, 62.2% of the private forest holdings is 5-100 ha. In southern
Finland, private owners own 73.5% of the forested area, companies own 12.2% and the state owns
8.2%. In northern Finland, the state owns 54.6% of the forest, but more than half of the area is in
scrubland. Private owners own 37.1% and companies own 4.2%. This regulation dismisses a political
authority of the State to control every natural resource and gives a mandate to privates. We are,
however, considering the bureaucracy and the increasing number of corruption cases in the natural
resources sector in Indonesia, arising a doubt in this concept to be implemented in Indonesia.

Hence of that bureaucracy and political issues, the concept of forest management should be more
involving of communal people. This concept arises a discourse in line with the doctrine of sustained
yield as one of the objectives of scientific forestry by questioning, “is increasing the role of communal
groups in managing customary forest as their human right and constitutional right able to reduce
conflict, create sustainable forest management, or reduce open access of forest areas in Indonesia?”.
To answer this question, based on a Bera system study as explained earlier, it shows that the use of
the local culture system of the Dayak Kotabaru communal believes that the forest has amagical value
that needs to be respected by preserving forests’ sustainability. In addition, some literature and
previous research have proven the positive results of indigenous tenurial rights on forest
management as outlined as follows:

In 1990, Cramb and Wills wrote "ﬁe role of traditional institutions in rural development:
Community-based land tenure and ernment land policy in Sarawak, Malaysia.”. The research
was performed on the ground that traditional local-level institutions are frequently considered
obstacles to rural development. Therefore, attempts are made by the state to impose “dissonant”
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institutional forms from above. In contrast, the result of research argues that traditional institutions
should be viewed as the building blocks of a modern, development-oriented institutional structure.
The argument is applied to the case of the Iban system of community-based land tenure and its
relationship with government land policy in the Malaysian state of Sarawak [24].

While in 2014, Robinson, Holland, and Naughton-Treves wrote a paper entitled “Does secure
land tenure save forests? A meta-analysis of the relaggpnship between land tenure and tropical
deforestation”. Their study used the method to review literature that connects forest outcomes and
land tenure to better understand broad interactions between tenure form, security and forest change.
Papers from economic theory suggest that tenure is embedded in a broader socioeconomic context,
with the potential for either a positive or negative conservation impact on forested land. Empirically,
they found 36 publications that link land cover change to tenure conditions while controlling for
other plausibly confounding variables. Publications often investigate more than one site and more
than one form of tenure. Thus, from these, they derived 118 cases related to forest change with a
specific tenure form in a particular location. From these cases, they found evidence that protected
areas are associated with positive forest outcomes and that land tenure security is associated with
less deforestation, regardless of the form of tenure. The researchers conclude with a call for more
robust identification of this relationship in future research, as well a of recommendations for
policymakers, particularly as forest carbon incentive programs such as Reduction of Emissions from
Deforestation and Forest Degradation (REDD) is integrated further into national policies [25].
Therefore, as a preventative attempt, forest management through tenure right of communal groups
has been proven to be successful. In addition to the Bera system as a preventative effort for
deforestation, the Dayak Kotabaru people have repressive measures to punish the perpetrator of
forest destruction or even a violation of their customary law.

As repressive measures, the punishments for perpetrators of forest destruction are still applied
to the principles of customary law as well as resolving other disputes that occur within the
community, with payment of fines called Tahil. Therefore, Tahil is a calculation to determine
sanctions for those declared guilty by the custom. One Tahil equals 8/16 plates or bowls according to
the Dayak community. In Dayak communities, bowls and plates are interpreted as a treasured item.
The same fines are also applicable to those who violate customary laws such as fighting, murder,
theft, adultery, etc. Thus, it can be seen that sanctions for perpetrators of forest destruction is more
emphasized on compensation than administrative (prohibition or limitation on forest use) or criminal
sanction.

While in the Indonesian legal system, the regulation on forestyggis administrative penal law and
there are tw s concerning forestry sanctions directly, namely:?aw No. 41/1999 on Forestry and
Law No. 18, 3 on Prevention and Eradication of Forest Destruction. In Law No. 41/1999 on
Forestry, it regulates the provision of sanctions on civil, administrative, and criminal penalties. The
civil sanction is applied under a general or class action lawsuit if an act is deemed to be detrimental
to the plaintiffs. The administrative sanctions are given to holders of forestry permits that violate
their permits. There are five types of administrative penalties for permit holders of forest utilization
namely: (1) Temporary suspension of administrative services; (2) temporary suspension of field
activities; (3) administrative fine; (4) reducing the production quota; (5) revocation of permit.

Furthermore, criminal provisions as stated in Law No. 41/1999 on Forestry are limited to
unauthorized use of forest and fogmst protection with prevention efforts and the welfare of plants and
animals. Meanwhile, Law No. 18/2013 on Prevention and Eradication of Forest Destruction regulates
the prohibition, criminal sanctions, and institutions explicitly to prevent forest destruction. This law
governs the expansion of criminal acts in forestry covering corporate crime, organized forest
destruction, even abuse of authority by officials. The penal policy of this law is contained in articles
11 until 28. Therefore, the criminal sanction in forestry has become more functional.

Provisions on forest violations as stipulated in Law Number 41/1999 on Forestry show that the
criminal regulation is limited to the use of forests without permits and forest protectigmgwith
prevention efforts, as well as the welfare of plants and animals. Meanwhile, Law Number 18/2013 on
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Prevention and Eradication of Forest Destruction specifically regulates prohibitions, criminal
sanctions, and institutions to prevent forest destruction.

In addition, the Law Number 18/2013 regulates the expansion of criminal acts in the forestry
sector involving corporate crime, organized forest destruction, and even abuse of authority by
officials. Therefore, the penal law has become more functional today. Thus, it can be concluded that
the penal policy in the forestry sector has been developed significantly. The criminal regulation in
Law Number 41/1999 was limited to illegal forest area use and forest destruction; since in the
beginning, the Forestry Law regulated governance forests in Indonesia and only used penal law as a
tool in forestry law enforcement. Then, the enactment of Law No. 18/2013 provides legal certainty by
extending its provisions to the domain of permit and document forgery, regulating organized forest
destruction, corporate crime and abuse of authority by officials [26].

5. Discussion
The recognitim:f the customary law of indigenous peoples can be seen from Indonesian legal

politics stipWed in the 1945 Constitution of the Republic of Indonesia. Article 18B paragraph (2)
states: “The state recognizes and respects the customary law communities and their traditional rights
as long as they are alive and in accordance with community development and the principles of the
Republic of Indonesia which are regulated in the law”.

However, in its development, Indonesian law tends to move more towards western law (civil
law and commeon law) which has implications for Indonesian legal politics to deny customary law,
which is more relevant. For example, resolving disputes between indigenous peoples in one area
should be addressed through the role of adat institutions rather than district courts [27]. The crucial
problem that arises due to the overriding of customary law is that there is a conflict between land
ownership by adat community based on customary rights and the public interest which is an
obligation of the State [28].

Recognition of customary law shows the right of communal groups to manage and control
forests collectively for the common interests [29]. The customary ownership system is also recognized
with the attributes of social, mystical and religion which are inherent in customary land. For decades,
the problem in the forestry policies as interests of the state for the welfare of its people is that it is
often violating the customary rights as a result of interest and regulation conflicts. Thus, based on the
problems outlined earlier, several essential steps can be formulated towards effective forest
management, namely:

The need for harmonious regulation;

The need for strengthening law enforcement;

The need for legal certainty of forestry status;

The need for conflict resolution in the concept of forest control;
The need for maps of customary forest area;

The need for resolving forestry and agrarian conflicts.

The need for supervision on overlapping forest utilization permits.

SOy ) B

Thus, in this case, several important things that need to be done in forest management are to
designate amap of customary forest areas where the management and control of forests in communal
tenure land are given entirely to indigenous peoples. Then, the status and inauguration of customary
forests must be clarified and published so that there is no overlapping of company permits in
customary forests. In addition, the harmonization of the Ministry of Forest policies in designation
forest areas must be harmonized with spatial planning in each region.

The control of forests by communal tenure has proven to have a positive impact in several
studies. In addition, based on a meta-analysis by the Center for Global Development (CGDEV), one
of the critical factors that reduces defore:mion is indigenous people (see Figure 9). The CGDEV
further states that “Indigenous peoples are consistently associated with low deforestation in both low
and high levels of baseline threats.” [30].
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Figure 9. mat drives deforestation and what stops it? A meta-analysis [30].

The complexity that occurs in the management of forest areas is in fact, which is in terms of
determining policy choices, to reduce or override corporate interference in the land of indigenous
peoples. A large amount of overlapping of permits given by the government to the private sector for
the forests in possession of indigenous peoples has increasingly marginalized indigenous
communities as a drawback of the development. This is because the formal verification system often
favored permits as proof of the existence of stakeholder’s rights, while the indigenous people indeed
did not have written documents on the forest. Therefore, this condition certainly makes it difficult
for the forestry apparatus and law enforcement officials to completely resolve violations of customary
forest rights. On the one hand, there needs to be a policy towards the establishment of customary
forests that can provide certainty and favors the locals. Furthermore, the forest management through
local culture such as the Bera system in Dayak Kotabaru can be used for the benefits of the local
community. Local people will enjoy the production of farms and gardens while the soil will be
naturally fertile because of four years interlude and the forest will maintain sustainability through
less cutting down of forest area.

As for future policy, prosperous province should finance performance-based payments to
forest management for reducing emissions from deforestation and degradation. The Central
Government can propose an approach for customary forests and their community by consulting with
the chief of local communities and providing their rights, including their economic growth through
forest utilization.

6. Conclusions

From the results of this study, the conclusions can be drawn as follows:

First, the establishment of forest boundaries is a challenge in the forestry sector that continues
to undermine the benefits for people from the forest. Whereas, the lack of transparency in the
permission process is a common problem in Indonesia. Thus, the risk of corruption is increasing,
where bribes are paid for issuing permits without following proper procedures. Furthermore, the
complexity that occurs in determining policy choices has reduced or overrode corporate interference
in the land of indigenous peoples. A large amount of overlapping of permits given by the government
to the private sector for the forests in possession of indigenous peoples has increasingly marginalized
the indigenous community as a drawback of the development.
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Second, the Dayak Kotabaru customary law regulates the forest management through the Bera
system with the additional punishment in the form of fines. Moreover, forest management through
local culture such as the Bera system in Dayak Kotabaru can be used for the benefits of the local
community. Local people will enjoy the production of farms and gardens while the soil will be
naturally fertile because of four years interlude and the forest will maintain sustainablility through
less cutting down of forest area.

Third, several important things that need to be done in forest management are to designate a
map of customary forest areas where the management and control of forests in communal tenure
land are given entirely to indigenous peoples; then, the status and inauguration of customary forests
must be clarified and published so that there is no overlapping of company permits in customary
forests. In addition, the harmonization of the Ministry of Forest policies in designation forest areas
¥st be harmonized with spatial planning in each region.
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